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the response contain the same docu-
mentation necessary for litigation (i.e., 
FOIA requesters are not entitled to a 
Vaughn index (see definition in § 701.39 
during the administrative process). 

(4) The fees charged or waived; if fees 
were charged, what category was the 
requester placed in and provide a 
breakout of the fees charged (i.e., the 
first 2 hours of search were waived and 
so you are being charged for the re-
maining 4 hours of search at $25 per 
hour, or $100; the first 100 pages of re-
production were waived and the re-
maining 400 pages being provided were 
charged at $.15 per page, resulting in 
$60 in reproduction fees, for a total of 
$160). These figures are derived from 
Form DD 2086 (FOIA Fees) or Form DD 
2086–1 (Technical Data Fees). 

(5) Sample response letters are pro-
vided on the Navy FOIA website. 

(p) Press responses. Ensure responses 
being made to the press are cleared 
through public affairs channels. 

(q) Special mail services. DON activi-
ties are authorized to use registered 
mail, certified mail, certificates of 
mailing and return receipts. However, 
their use should be limited to instances 
where it appears advisable to establish 
proof of dispatch or receipt of FOIA 
correspondence. 

§ 701.9 Referrals. 

(a) The DoD/DON FOIA referral pol-
icy is based upon the concept of the 
originator of a record making a release 
determination on its information. If a 
DON activity receives a request for 
records originated by another DoD/ 
DON activity, it should contact the ac-
tivity to determine if it also received 
the request, and if not, obtain concur-
rence to refer the request. In either sit-
uation, the requester shall be advised 
of the action taken, unless exempt in-
formation would be revealed. 

(b) While referrals to originators of 
information result in obtaining the 
best possible decision on release of the 
information, the policy does not re-
lieve DON activities from the responsi-
bility of making a release decision on a 
record should the requester object to 
referral of the request and the record. 
Should this situation occur, DON ac-
tivities should coordinate with the 

originator of the information prior to 
making a release determination. 

(c) A request received by a DON ac-
tivity having no records responsive to 
a request shall be referred routinely to 
another DoD/DON activity, if the other 
activity has reason to believe it has 
the requested record. Prior to notifying 
a requester of a referral to another 
DoD/DON activity, the DON activity 
receiving the initial request shall con-
sult with the other DoD/DON activity 
to determine if that activity’s associa-
tion with the material is exempt. If the 
association is exempt, the activity re-
ceiving the initial request will protect 
the association and any exempt infor-
mation without revealing the identity 
of the protected activity. The pro-
tected activity shall be responsible for 
submitting the justifications required 
in any litigation. 

(d) Any DON activity receiving a re-
quest that has been misaddressed shall 
refer the request to the proper address 
and advise the requester. DON activi-
ties making referrals of requests or 
records shall include with the referral, 
a point of contact by name, a telephone 
number (commercial and DSN), and an 
e-mail address (if available). 

(e) A DON activity shall refer a FOIA 
request for a record that it holds but 
was originated by another Executive 
Branch agency, to them for a release 
determination and direct response to 
the requester. The requester shall be 
informed of the referral, unless it has 
been determined that notification 
would reveal exempt information. Re-
ferred records shall only be identified 
to the extent consistent with security 
requirements. 

(f) A DON activity may refer a re-
quest for a record that it originated to 
another activity or agency when the 
activity or agency has a valid interest 
in the record, or the record was created 
for the use of the other agency or ac-
tivity. In such situations, provide the 
record and a release recommendation 
on the record with the referral action. 
DON activities should include a point 
of contact and telephone number in the 
referral letter. If that organization is 
to respond directly to the requester, 
apprise the requester of the referral. 
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(g) Within the DON/DoD, a DON ac-
tivity shall ordinarily refer a FOIA re-
quest and a copy of the record it holds, 
but that was originated by another 
DON/DoD activity or that contains sub-
stantial information obtained from 
that activity, to that activity for di-
rect response, after direct coordination 
and obtaining concurrence from the ac-
tivity. The requester shall be notified 
of such referral. In any case, DON ac-
tivities shall not release or deny such 
records without prior consultation 
with the activity, except as provided in 
paragraph (c) of this section. 

(h) Activities receiving a referred re-
quest shall place it in the appropriate 
processing queue based on the date it 
was initially received by the referring 
activity/agency. 

(i) Agencies outside the DON that are 
subject to the FOIA. (1) A DON activity 
may refer a FOIA request for any 
record that originated in an agency 
outside the DON or that is based on in-
formation obtained from an outside 
agency to the agency for direct re-
sponse to the requester after coordina-
tion with the outside agency, if that 
agency is subject to FOIA. Otherwise, 
the DON activity must respond to the 
request. 

NOTE: DON activities shall not refer docu-
ments originated by entities outside the Ex-
ecutive Branch of Government (e.g., Con-
gress, State and local government agencies, 
police departments, private citizen cor-
respondence, etc.), to them for action and di-
rect response to the requester, since they are 
not subject to the FOIA. 

(2) A DON activity shall refer to the 
agency that provided the record any 
FOIA request for investigative, intel-
ligence, or any other type of records 
that are on loan to the DON for a spe-
cific purpose, if the records are re-
stricted from further release and so 
marked. However, if for investigative 
or intelligence purposes, the outside 
agency desires anonymity, a DON ac-
tivity may only respond directly to the 
requester after coordination with the 
outside agency. 

§ 701.10 Processing requests received 
from governmental officials. 

(a) Members of Congress. Many con-
stituents seek access to information 
through their Member of Congress. 

Members of Congress who seek access 
to records on behalf of their con-
stituent are provided the same infor-
mation that the constituent would be 
entitled to receive. There is no need to 
verify that the individual has author-
ized the release of his/her record to the 
Congressional member, since the Pri-
vacy Act’s ‘‘blanket routine use’’ for 
Congressional inquiries applies. 

(b) Privileged release to U.S. Govern-
ment officials. DON records may be au-
thenticated and released to U.S. Gov-
ernment officials if they are requesting 
them in their official capacity on be-
half of Federal governmental bodies, 
whether legislative, executive, admin-
istrative, or judicial. To ensure ade-
quate protection of these documents, 
DON activities shall inform officials 
receiving records under the provisions 
of this paragraph that those records 
are exempt from public release under 
FOIA. DON activities shall also mark 
the records as ‘‘Privileged’’ and ‘‘Ex-
empt from Public Disclosure’’ and an-
notate any special handling instruc-
tions on the records. Because such re-
leases are not made under the provi-
sions of the FOIA, they do not impact 
on future decisions to release/deny re-
quests for the same records to other re-
questers. Examples of privileged re-
leases are: 

(1) In response to a request from a 
Committee or Subcommittee of Con-
gress, or to either House sitting as a 
whole. 

(2) To the Federal Courts, whenever 
ordered by officers of the court as nec-
essary for the proper administration of 
justice. 

(3) To other Federal agencies, both 
executive and administrative, as deter-
mined by the head of a DON activity or 
designee. 

(c) State or local government officials. 
Requests from State or local govern-
ment officials for DON records are 
treated the same as any other re-
quester. 

(d) Non-FOIA requests from foreign 
governments. Requests from foreign 
governments that do not invoke the 
FOIA shall be referred to the appro-
priate foreign disclosure channels and 
the requester so notified. See § 701.11(c) 
regarding processing FOIA requests 
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